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 INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 

07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of 

the Court day preceding the hearing, notice is given of an intent to argue the 

matter as set forth herein. Counsel or self-represented parties must email 

Department 07 to request argument and must specify, in detail, what 

provision(s) of the tentative ruling they intend to argue and why. Counsel or 

self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude 

any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO 

AND AUDIO CAPABILITY) PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF 

THE TIME OF YOUR ZOOM HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some 

appear by zoom, while others appear in person. CourtCall is not an option 

for law and motion matters due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40

S09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

If the parties so stipulate the appearance can be in person (at a time 

provided by the Clerk of Dept. 07) provided that the stipulation is given to 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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1. 9:00 AM CASE 

NUMBER: 

 MSC20-01040 

CASE NAME:  ZION FUND VS TRIEBER 

 *HEARING ON ORDER OF EXAMINATION IN RE: RICHARD 

TREIBER 

*TENTATIVE RULING:* 

 

Appearance required in person at the courthouse, in this Department. 

 
 

  

    

2. 9:00 AM CASE 

NUMBER: 

 MSC20-01490 

CASE NAME:  VOLTAIRE VS CITY OF EL CERRITO 

 *FURTHER CASE MANAGEMENT CONFERENCE 

*TENTATIVE RULING:* 

 

See lines 7 and 8 below. 

 
 

 

 

  

    

3. 9:00 AM CASE 

NUMBER: 

 MSC17-00470 

CASE NAME:  BEHNAM VS. MIRANDA 

 *HEARING ON MOTION IN RE:  FOR ADJUDICATION OF OFFSET 

ISSUE 

*TENTATIVE RULING:* 

 

Motion granted for the reasons stated in the reply brief. 
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4. 9:00 AM CASE 

NUMBER: 

 MSC18-01760 

CASE NAME:  GARRETT VS PONTES 

 *HEARING ON MOTION IN RE:  FOR JUDGMENT ON THE 

PLEADINGS TO COA FOR ABUSE OF PROCESS IN HIS 5TH 

AMENDED COMPLAINT 

*TENTATIVE RULING:* 

 

Continued by the Court to August 12, 2022. 

 
 

  

    

5. 9:00 AM CASE 

NUMBER: 

 MSC19-02669 

CASE NAME:  LYNCH VS MOROZ 

 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT 

*TENTATIVE RULING:* 

 

 

Before the Court is Defendant Karen Moroz’s Demurrer to Plaintiffs’ First 

Amended Complaint (“Demurrer”). Defendant demurs to the Third Cause of 

Action for Intentional Infliction of Emotional Distress. For the following 

reasons, the demurrer is sustained with leave to amend.  

Factual Allegations 

Denise Lynch (“Ms. Lynch”) and Sean Lynch (“Mr. Lynch”) (together, 

“Plaintiffs”) claim general and compensatory damages, punitive and exemplary 

damages, prejudgment interest, and costs of suit after Ms. Lynch was allegedly 

injured by Karen Moroz’s (“Defendant”) pet dog. (First Amended Complaint 

(“FAC”) at 7:4-10.) 

“This is not a dog-bite case.” (FAC at 3:4.) This is a large, clumsy dog off-

leash case. (FAC at 3:6.) Defendant owns a large, 5-year-old dog named “Vera.” 

(FAC at ¶7.) Vera, a Bernese Mountain Dog, weighs in excess of 110 pounds, 

and is “a very excitable, social animal.” (Ibid.) Defendant allegedly drops Vera’s 

leash while taking her on walks and allows her to run “uncontrolled.” (Ibid.) As a 

result, Vera will “run up to people” and “jump on them.” (Ibid.)  
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On or about September 2017, Defendant was walking Vera when she 

allegedly dropped Vera’s leash. (FAC at ¶8.) Vera ran up to and knocked over a 

woman, causing injuries. (Ibid.) Defendant paid for the woman’s treatment 

following the incident, and no legal action was taken. (Ibid.) Other neighbors 

have allegedly complained about Vera’s behavior as well. (FAC at ¶7.) 

On or about January 26, 2018, Ms. Lynch was walking around her 

neighborhood for exercise. (FAC at ¶9.) Defendant was also walking Vera and 

“dropped Vera’s leash,” allowing Vera to run over to Ms. Lynch. (Ibid.) Ms. 

Lynch “never saw Vera coming” and was “rammed directly in the right knee” by 

the large dog. (Ibid.) Ms. Lynch fell to the ground and Vera continued to jump 

on her. (Ibid.) Defendant allegedly did nothing to stop the dog, so “instead, Mr. 

Lynch had to control Vera while comforting his wife.” (Ibid.) Ms. Lynch 

allegedly “suffered severe physical and emotional injuries including but not 

limited to anxiety, fright, shock and extreme emotional distress.” (FAC at ¶11.) 

As a result of the incident, Mr. Lynch has allegedly “been deprived and will be 

deprived of the love, companionship, comfort, care, assistance, affection, society, 

moral support, and the loss of enjoyment of sexual relations” from his wife. 

(FAC at ¶40.)  

Plaintiffs’ causes of action are strict liability, negligence, intentional 

infliction of emotional distress, negligent infliction of emotional distress, and 

loss of consortium. 

Motion 

“When any ground for objection to a complaint, cross-complaint, or 

answer appears on the face thereof, or from any matter of which the court is 

required to or may take judicial notice, the objection on that ground may be 

taken by a demurrer to the pleading.” (CCP § 430.30.) 

Defendant files the Demurrer to Plaintiffs’ FAC pursuant to California 

Code of Civil Procedure (“CCP”) § 430.10(e). Section 430.10(e) allows a party 

to file a demurrer to object to a complaint when “the pleading does not state facts 

sufficient to constitute a cause of action.” (CCP § 430.10(e).) Unless the 

demurrer clearly specifies on its face the grounds for the objections, it may be 

disregarded. (CCP § 430.40.) The demurring party can demur to any portion of 

the pleading, but cannot demur to a portion of the pleading that could have been 

raised in an earlier demurrer before the pleading was amended. (Ibid.) The party 

responding to the demurrer has the burden of proof of showing that the pleading 
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does have facts sufficient to constitute a cause of action. (Ibid.)  

Before a demurrer is filed, the two parties must hold a meet and confer to 

discuss the specific causes of action that would be subject to the demurrer. (Cal. 

Code Civ. Proc § 430.41(a).) The party who filed the complaint must provide 

legal support for its position that the pleading is legally sufficient or, if not 

sufficient, how the pleading could be amended to cure the insufficiency. (Ibid.) 

The meet and confer must occur at least five days before the filing due date of 

the responsive filing. (Ibid.) Here, Defendant met her “meet and confer” 

requirement. (Demurrer, p. 3:26.)  

Analysis 

Facts Sufficient for Cause of Action 

Courts “treat the demurrer as admitting all material facts properly pleaded, 

but not contentions, deductions or conclusions of fact or law.” (Evans v. City of 

Berkeley (2006) 38 Cal. 4th 1, 7; See also, Hirsch v. Bank of America (2003) 107 

Cal.App.4th 708, 711, where the demurrer was overruled because, while 

plaintiffs did not have facts sufficient to support their claims of unjust charges, 

they did have facts sufficient to show they were entitled to interest.) Legal 

conclusions are insufficient. (Evans, 38 Cal.4th at 7.)  

The purpose of the demurrer is to test the sufficiency of the complaint as a 

matter of law. (Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 

1413, 1420.) A complaint is sufficient if it alleges ultimate rather than 

evidentiary facts. (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550.) A fact 

is “ultimate” if it is an essential fact and is set forth with “particularity sufficient 

to acquaint a defendant with the nature, source and extent of [the plaintiff's] 

cause of action.” (Ibid.; See Foster v. Sexton (2021) 61 Cal.App.5th 998, 1028, 

where the pleading did not adequately plead specific facts when the plaintiff 

alleged that he had been precluded from exhausting unavailable grievances “not 

through his own fault but by prison officials’ … willful and deliberate 

obstructions.”) A trial court should not sustain a general demurrer unless the 

complaint liberally construed fails to state a cause of action on any theory. 

(Kramer v. Intuit, Inc. (2004) Cal.App.4th 574, 578.) Doubt in the complaint 

may be resolved against plaintiff and facts not alleged are presumed not to exist. 

(Ibid.)  

“Where the plaintiff seeks to recover for emotional distress as the result of 
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injuries to another, the cause of action is limited to the most extreme cases of 

violent attack.” (Ess v. Eskaton Properties (2002) 97 Cal.App.4th 120, 131.) 

To state a cause of action for intentional infliction of emotional distress, 

Plaintiffs must show: 

(1) outrageous conduct by the defendant;  

(2) the defendant’s intention of causing or reckless disregard of the 

probability of causing emotional distress;  

(3) the plaintiff’s suffering severe or extreme emotional distress; 

and  

(4) actual and proximate causation of the emotional distress by the 

defendant’s outrageous conduct. (Huntingdon Life Sciences, Inc. v. 

Stop Huntingdon Animal Cruelty USA, Inc. (2005) 129 Cal.App.4th 

1228, 1259.)  

To be outrageous, the conduct “must be so extreme as to exceed all 

bounds of that usually tolerated in a civilized community.” (Colonial Van & 

Storage, Inc. v. Superior Court (2022) 76 Cal.App.5th 487, 506.) Conduct is not 

outrageous if it is “mere insults, indignities, threats, annoyances, petty 

oppressions or other trivialities.” (Hughes v. Pair 46 Cal.4th 1035, 1051; See 

also, Kiseskey v. Carpenters’ Trust for So. California (1983) 144 Cal.App.3d 

222, 229-230, where threats of harm for failing to sign a union agreement were 

“outrageous.”) 

Assertions that the plaintiff has “suffered discomfort, worry, anxiety, upset 

stomach, concern, and agitation” as a result of a defendant’s actions is not, by 

itself, enough to show extreme emotional distress. (Hughes, 46 Cal.4th at 1051.) 

The level of emotional distress necessary for an intentional infliction of 

emotional distress claim comprises “emotional distress of such substantial 

quality or enduring quality that no reasonable [person] in civilized society should 

be expected to endure it.” (Ibid.; See also, The Kind & Compassionate v. City of 

Long Beach (2016) 2 Cal.App.5th 116, 130, where allegations of “warrantless 

police raids” were too conclusory and the demurrer was sustained at the pleading 

stage.)  

“The law limits claims of intentional infliction of emotional distress to 

egregious conduct toward plaintiff proximately caused by defendant.” (Miller v. 
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National Broadcasting Co. (1986) 187 Cal.App.3d 1463, 1489.) “The only 

exception to this rule is that recognized when the defendant is aware, but acts 

with reckless disregard, of the plaintiff and the probability that his or her conduct 

will cause severe emotional distress.” (Christensen v. Superior Court (1991) 54 

Cal.3d 868, 905, where plaintiffs did not have standing to sue for intentional 

infliction of emotional distress because they had “not alleged that the conduct of 

any of the defendants was directed primarily at them, was calculated to cause 

them severe emotional distress, or was done with knowledge of their presence 

and of a substantial certainty that they would suffer severe emotional injury.”) 

Here, Mrs. Lynch alleges that she “suffered severe physical and emotional 

injuries including but not limited to anxiety, fright, shock, and extreme 

emotional distress.” (FAC at ¶12.) Plaintiffs present no facts to show these 

injuries, however, and by themselves they do not rise to the level of “extreme 

emotional distress.” Plaintiffs also allege that Defendant “intentionally dropped 

Vera’s leash” but do not include any facts to show that Defendant intended to 

cause Mrs. Lynch any emotional harm. (FAC at ¶9.) The mere act of dropping a 

dog’s leash, even with knowledge, does not in this instance rise to the level of 

conduct that is “so extreme” as to exceed bounds “tolerated in a civilized 

community.” Further, Plaintiffs have not shown that Defendant acted “with 

knowledge of their presence” or with “substantial certainty that they would 

suffer emotional injury.”  

Mr. Lynch allegedly “suffered severe emotional distress” as well. (FAC at 

¶30.) However, the allegations as pled do not show that this is an extreme case of 

violence pursuant to Ess. (Ess, supra, 97 Cal.App.4th at 131.) 

Leave to Amend 

Under CCP § 576, “any judge, at any time before or after commencement 

of trial, in the furtherance of justice, and upon such terms as may be proper, may 

allow the amendment of any pleading or pretrial conference order.” (CCP § 576.) 

Leave to amend “is routinely and liberally granted to give the plaintiff a chance 

to cure the defect.” (Price v. Dames & Moore (2001) 92 Cal.App.4th 355, 360.) 

There must be a reasonable possibility that the defect can be cured by 

amendment. (Id. at 359.) 

Ordinarily, a court would be inclined to allow a leave to amend to cure a 

mistaken allegation. (American Advertising & Sales Co. v. Mid-Western 

Transport (1984) 152 Cal.App.3d 875, 878.) Leave to amend should be granted 
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if “there is a reasonable possibility that the defect can be cured by amendment.” 

(Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  

Here, there is a reasonable possibility that Plaintiffs can cure the defect, so 

the leave to amend is granted. 

Conclusion 

The Demurrer to the third cause of action is sustained with leave to amend. 

 
 

  

    

6. 9:00 AM CASE 

NUMBER: 

 MSC19-02669 

CASE NAME:  LYNCH VS MOROZ 

 *HEARING ON MOTION IN RE:  TO STRIKE CLAIM FOR PUNITIVE 

DAMAGES FROM PLAINTIFF'S FIRST AMENDED COMPLAINT 

*TENTATIVE RULING:* 

 

 

Before the Court is Defendant’s Motion to Strike Claim for Punitive 

Damages (“Motion”). For the following reasons, the motion to strike is granted.  

 

Factual Allegations 

For a detailed recitation of the facts, see the companion ruling on the 

demurrer, line 5 above. 

Motion 

Defendant files the Motion pursuant to California Code of Civil Procedure 

(“CCP”) § 435(b)(1), CCP § 436 and California Civil Code (“Cal. Civil Code”) § 

3294. (Motion at 1:27-28.) Section 435(b)(1) allows any party, within the time 

allowed to respond to a pleading, to serve and file a notice of motion to strike the 

whole pleading or any part thereof. (CCP § 435(b)(1).) Under CCP § 436, the 

Court may strike out any “irrelevant, false or improper matter inserted in any 

pleading.” An irrelevant matter is one that, under CCP § 430.10(b), is not 

essential to the statement of a claim, not pertinent or supported by a sufficient 

claim, or is “a demand for judgment requesting relief not supported by the 

allegations of the complaint or cross-complaint.” (CCP § 430.10(b).) Further, 
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“the grounds for a motion to strike shall appear on the face of the challenged 

pleading or from any matter of which the court is required to take judicial 

notice.” (CCP § 437(a).) 

Analysis 

Facts Sufficient to Award Punitive Damages 

Without sufficient facts to show that Defendant acted deliberately to harm 

Plaintiffs when she dropped Vera’s leash, Plaintiffs cannot be awarded punitive 

damages. Cal. Civil Code § 3294 requires that Plaintiffs present “clear and 

convincing evidence that the defendant has been guilty of oppression, fraud or 

malice. (Cal. Civil Code § 3294(a).) Under Cal. Civil Code § 3294, the terms 

“willful,” “fraudulent,” “malicious” and “oppressive” are the statutory 

description of the type of conduct which can sustain a cause of action for 

punitive damages. (Blegen v. Superior Court (1981) 125 Cal.App.3d 959, 963.) 

“Malice” under Cal. Civil Code § 3294 includes “despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or 

safety of others.” (Cal. Civil Code § 3294(c)(1). See also, American Airlines, Inc. 

v. Sheppard, Mullin, Richter & Hampton (2002) 96 Cal.App.4th 1017, 1050, 

where “despicable conduct” was defined as conduct which is “so vile, base, 

contemptible, miserable, wretched or loathsome that it would be looked down 

upon and despised by ordinary decent people” and conduct having “the character 

of outrage frequently associated with crime.”) 

In order to justify an award of punitive damages, “the plaintiff must plead 

the ultimate facts which give rise to liability.” (Id. at 963; See also, Grieves v. 

Superior Court (1984) 157 Cal.App.3d 159, 168, where plaintiffs’ motion to 

strike was denied because plaintiffs gave facts to show “negligence and 

carelessness” but did not set forth facts to show the defendant’s “advance 

knowledge” or malice.) “The mere allegation [that] an intentional tort was 

committed is not sufficient to warrant an award of punitive damages. Not only 

must there be circumstances of oppression, fraud or malice, but facts must be 

alleged in the pleading to support such a claim.” (Grieves, 157 Cal.App.3d at 

166, internal citations omitted.)  

It is also “well established that a conscious disregard for the safety of 

others may constitute the malice required to sustain a claim for punitive 

damages.” (Blegen, 125 Cal.App.3d at 962.) Despicable conduct can be inferred 

when a defendant is aware of the probable conduct, and willfully and 
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deliberately fails to avoid the consequences of the conduct. (Hoch v. Allied-

Signal, Inc. (1994) 24 Cal.App.4th 48, 61.) However, “a separate willful [sic] 

and wanton misconduct count is a tenuous, limited and probably improper cause 

of action to form a basis for a claim of punitive damages in those cases in which 

the damage claim is based on the conscious disregard concept of malice arising 

out of a nondeliberate act.” (Hilliard v. A. H. Robins Co. (1983) 148 Cal.App.3d 

374, 392.) Malice under Cal. Civil Code § 3294 means “malice in fact, not 

malice in law.” (Simmons v. Southern Pac. Transportation Co. (1976) 62 

Cal.App.3d 341, 369.) There must be an intent to vex, annoy or injure and 

“negligence, even gross negligence, is not sufficient to justify an award of 

punitive damages.” (Ibid.)  

Here, Defendant argues that “the FAC fails to even mention malice, let 

alone contain any facts claiming that Moroz intended to cause injury to 

Plaintiff.” (Motion at 5:17-18.) Plaintiffs allege, however, that Defendant 

committed the act “maliciously, fraudulently and oppressively, with a willful and 

knowing disregard for the safety of others.” (FAC at ¶12.) Plaintiffs allege that 

because Defendant had knowledge of the dog’s 2017 incident, Defendant had a 

“willful and knowing disregard for the safety of others.” (FAC at 4:11.) While 

Plaintiffs are correct in asserting that Defendant was on notice of the danger of 

her dog after the 2017 incident, the separate prior misconduct “is a tenuous, 

limited and probably improper cause of action to form a basis for a claim of 

punitive damages.” (Hilliard, 148 Cal.App.3d at 392.)  

Plaintiffs present no facts to show that Defendant dropped Vera’s leash 

with the intent to harm anyone, so the act of harming Plaintiffs is a 

“nondeliberate act” pursuant to Hilliard. (Ibid.) Further, the act of dropping the 

leash was not “despicable conduct” under American Airlines. (American 

Airlines, supra, 96 Cal.App.4th at 1050.) While allowing a pet to be “at large” is 

a crime under Contra Costa County Ordinance No. 2021-13, Section 416-4.402, 

the act of dropping a leash with no facts to show malice is not “so vile, base, 

contemptible, miserable, wretched or loathsome that it would be looked down 

upon and despised by ordinary decent people.” (Ibid.) 

Because the incident at issue is a “nondeliberate act” and Plaintiffs present 

no facts to show malice, the previous incident alone does not support awarding 

punitive damages.  

Leave to Amend  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 07 
HEARING DATE:  07/29/2022 

 

 

 

 

Under CCP § 576, “any judge, at any time before or after commencement 

of trial, in the furtherance of justice, and upon such terms as may be proper, may 

allow the amendment of any pleading or pretrial conference order.” (CCP § 576.) 

Leave to amend “is routinely and liberally granted to give the plaintiff a chance 

to cure the defect.” (Price v. Dames & Moore (2001) 92 Cal.App.4th 355, 360.) 

There must be a reasonable possibility that the defect can be cured by 

amendment. (Id. at 359.) 

Ordinarily, a court would be inclined to allow a leave to amend to cure a 

mistaken allegation. (American Advertising & Sales Co. v. Mid-Western 

Transport (1984) 152 Cal.App.3d 875, 878.) Leave to amend should be granted 

if “there is a reasonable possibility that the defect can be cured by amendment.” 

(Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  

Here, there is a reasonable possibility that Plaintiffs can cure the defect, so 

the leave to amend is granted. 

Conclusion 

The Motion to Strike the third cause of action is granted with leave to amend. 

 
 

  

    

7. 9:00 AM CASE 

NUMBER: 

 MSC20-01490 

CASE NAME:  VOLTAIRE VS CITY OF EL CERRITO, ET AL. 

 HEARING ON SUMMARY MOTION  3/28/22 MOTION FOR 

SUMMARY JUDGMENT/ADJUDICATION FILED BY CITY OF EL 

CERRITO A PUBLIC ENTITY - CONTINUED FROM 7/8/22 

*TENTATIVE RULING:* 

 

 

Before the Court are a motion for summary judgment and motion for 

sanctions, both filed by defendant City of El Cerrito (“City”).  

The motion for summary judgment is granted. Plaintiff fails to show a 

dispute of material fact as to the proper presentation and rejection of a 

government claim prior to commencing suit. The City’s request for fees pursuant 

to Code of Civil Procedure section 1038 is granted in the amount of $9,400 
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against plaintiff herself.  

The motion for sanctions against counsel is also granted. Plaintiff’s 

counsel, California Trial Law Group, PC, shall be jointly liable for the above-

mentioned $9,400. California Trial Law Group, PC is ordered to pay an 

additional $4,700 (20 hours at $235 / hour), for the City’s fees and costs in 

bringing the motion for sanctions, for a total of $14,100.  

The City’s request for non-monetary sanctions is moot in light of the 

ruling on the MSJ set forth below.  

Background 

Plaintiff Mirtau Voltaire has alleged that she was driving in the City of El 

Cerrito on October 27, 2019 when she sustained damages from falling tree 

branches. The trees from which the branches fell were located on the median 

between property owned by Sumrad Investments (“Hotel”) and the street.  

Plaintiff filed this suit for damages on August 4, 2020 against the City of 

El Cerrito and the Hotel. After a demurrer by the Hotel was partially sustained, 

the Second Amended Complaint (“SAC”) was filed on April 2, 2021. In the 

SAC, plaintiff alleged a single cause of action against the City for Dangerous 

Condition of Public Property pursuant to Government Code section 835. In 

paragraph 14 of the SAC, she alleged “[a] tort claim was mailed to the EI Cerrito 

City Counsel [sic] on December 21, 2019. The City of El Cerrito rejected this 

claim on February 4, 2020.” The City answered the SAC in May 2021, denying 

plaintiff’s allegations.  

In March 2022, the Court granted a motion for summary judgment filed by 

the Hotel on the basis that the hotel did not owe plaintiff a duty to maintain the 

trees. The current motion for summary judgment was filed by the City shortly 

thereafter.  

The City argues, in sum, that plaintiff’s allegation concerning presentation 

of a Government Code claim (paragraph 14 of the SAC) is false, that plaintiff 

never submitted a claim to the City, that it is too late to do so now, and that 

plaintiff never sought leave from the Court to file a late claim. The City requests 

$11,750 in attorneys’ fees for bringing this motion, pursuant to Code of Civil 
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Procedure, § 1038. 

There are only three material facts in the City’s separate statement: (1) that 

plaintiff’s sole cause of action against the City seeks to assert tort liability 

against a public entity based on an incident that occurred on October 27, 2019, 

(2) plaintiff at no time presented a government claim form to the City related to 

this incident, and (3) plaintiff has not applied for permission to file a late claim 

pursuant to Government Code section 911.4. 

The City’s motion is supported by the Declaration of Christopher W. 

Vincent (hereinafter “Vincent Decl.”), counsel for the City. He attaches a 

declaration from the City Clerk, stating no claim (or other actual notice) was ever 

received by the City, written communications from Contra Costa County 

(“County”) to plaintiff, stating the County was not the public entity with whom a 

claim needed to be filed, a letter from the City’s counsel regarding the lack of 

merit underlying this case and warning concerning fees, plaintiff’s SAC, and 

discovery responses exchanged in this matter.  

Plaintiff’s opposition, which was served, but not filed until after the initial 

hearing on this motion, argues that the County had a duty to notify the City once 

the County received notice of the claim, or alternatively, pursuant to “the 

intergovernmental relationship” between the County and City, the County should 

have unambiguously informed plaintiff she needed to submit a claim to the City. 

In response to the City’s separate statement, plaintiff purports to dispute whether 

she submitted a claim to the City by citing her submission of a claim to the 

County. Plaintiff seeks a continuance of the motion so that she may obtain 

documents requested from the City that would undermine the City clerk’s 

declaration stating the City had no actual notice of the claim.  

Plaintiff purportedly objects to the City clerk’s declaration in her response 

to the separate statement. She has not complied with Rules of Court, Rule 

3.1354, but even considering the substance of the objections (that the declaration 

is inadmissible as “hearsay conclusive statements”), they are overruled. 

Standard  

The motion for summary judgment shall be granted if all the papers 

submitted show that there is no triable issue as to any material fact and that the 
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moving party is entitled to a judgment as a matter of law. (Code Civ. Proc., § 

437c (c).) The scope of the moving party’s initial burden is defined by the 

pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. 

App. 3d 1, 18.)  

A defendant or cross-defendant has met his or her burden of 

showing that a cause of action has no merit if the party has shown 

that one or more elements of the cause of action, even if not 

separately pleaded, cannot be established, or that there is a complete 

defense to the cause of action. Once the defendant or cross-

defendant has met that burden, the burden shifts to the plaintiff or 

cross-complainant to show that a triable issue of one or more 

material facts exists as to the cause of action or a defense thereto. 

The plaintiff or cross-complainant shall not rely upon the 

allegations or denials of its pleadings to show that a triable issue of 

material fact exists but, instead, shall set forth the specific facts 

showing that a triable issue of material fact exists as to the cause of 

action or a defense thereto. 

(Code Civ. Proc., § 437c (o), (p)(2).) 

Discussion  

With limited exceptions, an action for "money or damages" may not be 

maintained against a public entity unless a written claim has first been timely 

presented to the defendant and rejected in whole or in part. (Gov. Code, § 905 

[stating requirement and listing exceptions]; § 945.4 [prohibiting suit in absence 

of claim].) Claims presentation requirements, according to the Law Revision 

Commission, serve two basic purposes (1) they give the governmental entity an 

opportunity to settle prior to suit, and (2) they permit the entity to make an early 

investigation of the facts in order to defend itself against unjust claims. (Cal. 

Government Tort Liability Practice (4th ed. Cal CEB) § 5.6, citing 4 Cal. Law 

Revision Com. Rep. (1963) 1008.) Claims presentation requirements also 

facilitate fiscal planning for potential liabilities and avoidance of similar 

liabilities in the future. (Baines Pickwick Ltd. v City of Los Angeles (1999) 72 

Cal.App.4th 298, 303.) 
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Here, notwithstanding paragraph 14 of her SAC, which the City’s 

evidence undermines, plaintiff presents no facts that would show she did submit 

a claim to the City. In response to discovery requests, plaintiff admits having 

submitted only one claim—one sent to Contra Costa County, not the City, and 

admits receipt of only one rejection—from Contra Costa County.  

The City also provides evidence that plaintiff knew or should have known 

that her claim had not been submitted to the proper entity. At the time plaintiff 

received such notice on January 29, 2020, she still had nearly three months to file 

a claim with the City before the six-month deadline. (See Vincent Decl., Ex. E.) 

The City’s evidence indicates further that it had no actual notice of any claim. 

(Declaration of Holly M .Charlety, ¶5, attached to Vincent Decl. as Ex. H.) 

Plaintiff contends she should be permitted the opportunity to take the 

deposition of the City’s representative, Clerk Holly M. Charlety, in order to 

oppose this motion. Code of Civil Procedure § 437c(h) provides that, if it 

appears from the affidavits submitted in opposition to a summary judgment 

motion "that facts essential to justify opposition may exist but cannot, for reasons 

stated, then be presented, the court shall deny the motion, or order a continuance 

to permit affidavits to be obtained or discovery to be had or may make such other 

order as may be just."  

Here, plaintiff seeks a deposition to explore the possibility that the City’s 

verified responses to discovery were inaccurate. There is no evidence to suggest 

this possibility. Further, in order to obtain a continuance of a hearing on a motion 

for summary judgment, an opposing party must show: "(1) the facts to be 

obtained are essential to opposing the motion; (2) there is reason to believe such 

facts may exist; and (3) the reasons why additional time is needed to obtain [or 

discover] these facts." (Frazee v. Seely (2002) 95 Cal.App.4th 627, 633, quoting 

Wachs v. Curry (1993) 13 Cal.App.4th 616, 623.) Further, there is a diligence 

requirement and “a party who seeks a continuance under section 437c, 

subdivision (h), must show why the discovery necessary to oppose the motion 

for summary judgment or summary adjudication could not have been completed 

sooner, and accordingly requires the court to grant the continuance.” (Braganza 

v. Albertson's LLC (2021) 67 Cal.App.5th 144, 156.) 

Here, as noted in the reply, plaintiff fails to explain the delay in efforts to 
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discover the evidence she claims may exist—specifically, communications 

indicating the City’s actual notice of any claim. Here, months elapsed from the 

time City advised plaintiff of the basis for this motion and the actual filing of the 

motion. Even from the time the motion was filed, plaintiff waited over two 

months to pursue the deposition of the City clerk. While she mentions having 

served a “Request for Production No. 42” (Opposition to MSJ, 7:16-21), no 

evidence is provided with the date of this request, any response by the City, or 

any resulting meet and confer efforts or motion to compel following up occurred 

(if it occurred).  

Plaintiff’s argument alluding to an agency relationship between the 

County and the City is unsupported by the authorities she cites. The doctrine of 

substantial compliance does not apply if there is a complete failure to serve any 

responsible officer of the appropriate entity. (See Olson v Manhattan Beach 

Unified Sch. Dist. (2017) 17 Cal.App.5th 1052, 1060; Santee v. Santa Clara 

County Office of Educ. (1990) 220 Cal.App.3d 702, 713-714; Judicial Council of 

California v. Superior Court (2014) 229 Cal.App.4th 1083, 1091.) Accordingly, 

substantial compliance does not apply.  

Fees Pursuant to Code of Civil Procedure, Section 1038 

The City requests $11,750 in attorneys’ fees pursuant to Code of Civil 

Procedure section 1038. That statute provides, in relevant part, that upon 

granting summary judgment in favor of a public entity, a fact finder must 

determine whether or not the plaintiff brought the proceeding with reasonable 

cause and in the good faith belief that there was a justiciable controversy under 

the facts and law which warranted the filing of the complaint. (Code Civ. Proc., § 

1038 (a).) If the fact finder should determine that the proceeding was not brought 

in good faith and with reasonable cause, an additional issue shall be decided as to 

the defense costs reasonably and necessarily incurred by the party or parties 

opposing the proceeding, and the court shall render judgment in favor of that 

party in the amount of all reasonable and necessary defense costs. (Ibid.) 

“Defense costs” include reasonable attorney's fees. (Code Civ. Proc., § 1038 (b).) 

The statute applies to both filing and maintaining an action. (Hall v. 

Regents of University of California (1996) 43 Cal.App.4th 1580, 1586, citing 

Curtis v. County of L.A. (1985) 172 Cal.App.3d 1243, 1252.) The lack of either 
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good faith (determined based on a factual inquiry into the plaintiff's subjective 

state of mind) or reasonable cause (determined objectively) suffices to mandate 

an award of fees. (See Kobzoff v. Los Angeles County Harbor/UCLA Medical 

Center (1998) 19 Cal.4th 851, 862 [clarifying that statute requires action to be 

maintained in both good faith and reasonable cause]; see also Hall, supra, at 

1586 [defining good faith and reasonable cause].) 

The City argues the burden to demonstrate good faith and reasonable 

cause falls on plaintiff. The authority for that position is not entirely clear, but 

regardless of whether plaintiff or the City bears the burden on this issue, the City 

has shown lack of reasonable cause for maintenance of the action, particularly 

after the City’s September 22, 2021 correspondence to plaintiff’s counsel. 

(Vincent Decl., Ex. I.) That letter clearly cited to the authorities that would 

prohibit plaintiff’s success, and cited section 1038, but plaintiff neglected to 

address the issues raised. Accordingly, fees must be awarded to the City under 

Code of Civil Procedure, § 1038. 

However, it falls upon the City to show “defense costs reasonably and 

necessarily incurred.” Here, the only support provided for the dollar amount 

requested is in paragraph 12 of counsel’s declaration, which states, “I am a 

graduate of the University of Pennsylvania Law School, and I have been 

practicing law in California since 2003. My hourly billing rate for this matter is 

$235. I have billed approximately, and not less than, 50 hours in preparing the 

City's motion for summary judgment.” Nothing in that statement indicates why 

50 hours were necessary. The Court finds that 40 hours would have been a 

reasonable amount of time spent and awards the City fees in the amount of 

$9,400.  

Fees are imposed against the plaintiff based on the mandates of the statute 

(see Suarez v. City of Corona (2014) 229 Cal. App. 4th 325, 332–335), but the 

below discussion concerning the motion for sanctions addresses counsel’s joint 

liability. 

Motion for Sanctions Pursuant to Code of Civil Procedure, Section 128.7 

The City seeks the same $11,750 in fees and costs against plaintiff’s 

counsel as against plaintiff, for the filing of the MSJ. It also seeks the fees and 
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costs incurred in bringing the sanctions motion itself (pursuant to Code of Civ. 

Proc. § 128.7(c)(1)), and the non-monetary sanction striking plaintiff’s second 

amended complaint.  

Code of Civil Procedure, § 128.7 (b) provides as follows: 

By presenting to the court, whether by signing, filing, submitting, or later 

advocating, a pleading, petition, written notice of motion, or other similar 

paper, an attorney or unrepresented party is certifying that to the best of the 

person’s knowledge, information, and belief, formed after an inquiry 

reasonable under the circumstances, all of the following conditions are met:  

(1) It is not being presented primarily for an improper purpose, such 

as to harass or to cause unnecessary delay or needless increase in 

the cost of litigation. 

(2) The claims, defenses, and other legal contentions therein are 

warranted by existing law or by a nonfrivolous argument for the 

extension, modification, or reversal of existing law or the 

establishment of new law. 

(3) The allegations and other factual contentions have evidentiary 

support or, if specifically so identified, are likely to have evidentiary 

support after a reasonable opportunity for further investigation or 

discovery. 

(4) The denials of factual contentions are warranted on the evidence 

or, if specifically so identified, are reasonably based on a lack of 

information or belief.  

(Emphasis added.)  

A violation of any of the above may give rise to sanctions. (Eichenbaum v. 

Alon (2003) 106 Cal.App.4th 967, 976.)  

A trial court is to apply an objective standard in making its inquiry 

concerning the attorney's or party's allegedly sanctionable behavior in connection 

with a motion for sanctions brought under section 128.7. (Optimal Markets, Inc. 

v. Salant (2013) 221 Cal.App.4th 912, 921, citations omitted.) The Court is 

sympathetic, but here considers only whether counsel acted reasonably under an 
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objective standard. In this respect, the above discussion regarding lack of 

“reasonable cause” under Code of Civil Procedure, Section 1038 also applies to 

the motion for sanctions. The statements in the complaint that a tort claim was 

“mailed to the EI Cerrito City Counsel [sic] on December 21, 2019,” as well as 

the statement that “the City of El Cerrito rejected this claim on February 4, 

2020,” were false. These statements were not identified as “likely to have 

evidentiary support,” but rather asserted as true.  

Plaintiff’s counsel may at one time have thought the County was the 

appropriate entity to receive the claim, but this potential error was made apparent 

through various communications. Any asserted ambiguity in the claim form 

itself, or the County’s response, is not persuasive and is undermined by the 

language in the complaint that specifically named the “City Counsel” as being 

the receiving entity. The document submitted by plaintiff apparently concerning 

the Los Angeles Board of Supervisors does not affect or describe the interaction 

between the entities here. Plaintiff’s position that the City could or should have 

demurred (see Opposition to Motion for Sanctions, 6:27-28) also lacks merit 

since on demurrer, the factual allegations in the complaint must be assumed true 

and the issue would likely have been deferred for an appropriate evidentiary 

motion (e.g. summary judgment).   

A reasonable attorney that received the County’s rejection of the claim 

would have conducted some minimal research to establish the correct process for 

submitting a claim to the City (apparently a process located easily on the City’s 

website), and would have corrected the language in the pleading, dismissed it 

entirely, or sought leave to submit a late claim.  

Plaintiff’s counsel appears to have repeatedly been notified of the error, 

but failed to remedy the situation.  

Plaintiff contends that the City could not move for sanctions while a 

motion for summary judgment was pending, but provides no authority for this 

assertion. The City served and filed its motion prior to any ruling on the MSJ and 

in compliance with the 21 day safe harbor provisions.  

Plaintiff contends sanctions would not deter other firms and instead they 

could chill “vigorous advocacy,” but in enacting the statutory standards, the 
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Legislature has already struck the balance this Court must implement. (Pacific 

Trends Lamp & Lighting Products, Inc. v. J. White, Inc. (1998) 65 Cal.App.4th 

1131, 1136, citing Lesser v. Huntington Harbor Corp. (1985) 173 Cal. App. 3d 

922.) 

Still, multiple attorneys appear to have worked on this matter, and because 

no individual attorney is named in the notice, with the motion brought only with 

respect to “plaintiff’s counsel,” the motion is granted only as to the law firm. 

(Code Civ. Proc., § 128.7 (c)(1) [“Absent exceptional circumstances, a law firm 

shall be held jointly responsible for violations committed by its partners, 

associates, and employees.”]; Corralejo v. Quiroga (1984) 152 Cal.App.3d 871, 

874; Cromwell v. Cummings (1998) 65 Cal.App.4th Supp. 10, 13 [“constitutional 

principles of due process require a notice of motion to identify the persons 

against whom monetary sanctions are being sought”.]) Additionally, as hours 

spent on this motion were likely duplicated in preparing the motion for summary 

judgment, and no explanation is provided concerning itemization or overlap, the 

Court finds appropriate a reduction in the award and reduces the hours spent 

from 25 to 20, in order to avoid awarding duplicative fees.  

Counsel for plaintiff is ordered to pay sanctions in the amount of $9,400 + 

$4,700 (20 hours at $235 per hour), for a total amount of $14,100. 

 
 

  

    

8. 9:00 AM CASE 

NUMBER: 

 MSC20-01490 

CASE NAME:  VOLTAIRE VS CITY OF EL CERRITO, ET AL. 

 MOTION  FOR SANCTIONS PURSUANT TO SECTION 128.7 FILED 

BY ATTY FOR DEFT: CITY OF EL CERRITO 

*TENTATIVE RULING:* 

 

 

Please see Line 7. 
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9. 9:00 AM CASE 

NUMBER: 

 MSC21-00880 

CASE NAME:  MAJOR VS ENVIRONMENTAL MATERIALS, LLC 

 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT 

*TENTATIVE RULING:* 

 

 Unopposed demurrer sustained with leave to amend. The FAC shall be served 

and filed no later than 8/12/22 failing which the 10th and 11th causes of action are 

dismissed. 
 

  

    

10. 9:00 AM CASE 

NUMBER: 

 MSC21-01492 

CASE NAME:  LOZA VS LAGUARTILLA ET AL. 

 *HEARING ON MOTION IN RE:  SET ASIDE DISMISSAL FROM 

EXCUSABLE NEGLECT 

*TENTATIVE RULING:* 

 

Before the Court is a Motion to Set Aside Dismissal pursuant to California Code 

of Civil Procedure (“CCP”) section 473, subdivision (b) (the “Motion”) filed by 

Plaintiff Angela Loza (“Plaintiff” or “Loza”). The Motion is made in response to 

an Order issued by this Court dismissing the matter for Plaintiff’s failure to 

produce a responsive declaration to the order to show cause and good cause not 

having been shown. (Minute Order.) The case was dismissed with prejudice 

following Plaintiff’s failure to appear at a hearing regarding failure to prosecute 

and serve defendants. (Minute Order.) 

 

The unopposed Motion to Set Aside Dismissal is granted pursuant to the 

mandatory relief provisions of CCP § 473, subdivision (b). Plaintiff’s Counsel is 

hereby directed to pay an award of $100 to the State Bar Client Security Fund 

pursuant to CCP § 473, subdivision (c)(1)(B). 

 

Background   

 

This action arises out of a motor-vehicle accident that occurred on August 26, 
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2019, and the Complaint was filed on August 2, 2021. (Loza Memorandum of 

Points & Authorities at 22-23:1.) Plaintiff’s Counsel hired a process server who 

failed to successfully serve Defendants between September and October of 2021. 

(Declaration ¶ 4-5.) On April 25, 2022, Plaintiff’s Counsel found a new address 

for Defendants Matthew John Cristobal LaGuartilla, Marilou Asuelo, and 

William Asuelo. (Declaration ¶ 6.) In Plaintiff’s Counsel’s Declaration, he attests 

that both LaGuartilla and Marilou Asuelo were successfully served on April 25, 

2022. (Declaration ¶ 6-7.) However, Exhibits F and G to the Declaration and the 

Proof of Service filed with the Court show successful service of the summons 

and complaint only as to Defendant Marilou Asuelo (Declaration Exhibits F-G.)  

 

Due to a mistake by Plaintiff’s Counsel, no appearance was made by Plaintiff at 

the case management conference scheduled for May 23, 2022. (Declaration ¶ 

14.) Because Plaintiff's counsel failed to attend the Case Management 

Conference based on his mistake, Plaintiff's counsel was unable to convey to the 

Court the information on the updated service status. (Declaration ¶ 14-15.) The 

Court dismissed Plaintiff's complaint with prejudice as a result. 

 

Plaintiff now moves for relief from the order dismissing the case with prejudice 

under CCP § 473(b). There is no opposition to the motion. 

 

Mandatory Relief 

 

Plaintiff’s Motion to Set Aside Dismissal must be granted under the mandatory 

relief provision of CCP § 473, subdivision (b). Under that provision, “the court 

shall, whenever an application for relief is made no more than six months after 

entry of judgment, is in proper form, and is accompanied by an attorney’s sworn 

affidavit . . . vacate any . . . [resulting] dismissal entered against his or her 

client.” (Code Civ. Proc. § 473, subd. (b).) The motion and the supporting 

declaration of Plaintiff’s Counsel meet the standards for granting mandatory 

relief under the statute based on mistake.  

 

Legal Fees and Costs 

 

Additionally, in accordance with CCP § 473, subdivision (c)(1)(B), “Whenever 

the court grants relief from a default, default judgment, or dismissal based on any 

of the provisions of this section, the court may . . . [d]irect that an offending 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 07 
HEARING DATE:  07/29/2022 

 

 

 

 

attorney pay an amount no greater than one thousand dollars ($1,000) to the State 

Bar Client Security Fund.” (Code Civ. Proc. § 473, subd. (c)(1)(B).) This award 

is discretionary. Plaintiff’s Counsel is hereby directed to pay an award of $100 to 

the State Bar Client Security Fund.  

 

 
 

  

    

11. 9:00 AM CASE 

NUMBER: 

 MSC21-01692 

CASE NAME:  FHL WEB INC. VS JACK 

 HEARING ON DEMURRER TO:  SECOND AMENDED COMPLT 

*TENTATIVE RULING:* 

 

Hearing advanced to 7/28/22 at 9:00 a.m. by stipulation.  

 

 

 
 

  

    

12. 9:00 AM CASE 

NUMBER: 

 MSN21-1450 

CASE NAME:  DOE VS KEEFER 

 HEARING ON DEMURRER TO:  COMPLAINT OF PETITIONER 

*TENTATIVE RULING:* 

 

 

Please see Line 13. 
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13. 9:00 AM CASE 

NUMBER: 

 MSN21-1450 

CASE NAME:  DOE VS KEEFER 

 HEARING IN RE:  PETITION FOR WRIT OF MANDATE FILED BY 

JOHN DOE 

*TENTATIVE RULING:* 

 

Petitioner John Doe (“Doe” or “Petitioner”) brings this writ petition under 

section 1094.5 of the Code of Civil Procedure (“CCP”). The writ contends (1) 

that respondent San Ramon Valley Unified School District (“District” or 

“Respondent”) failed to provide him a fair hearing in connection with 

disciplinary proceedings against him and/or (2) that the District’s findings are 

not supported by the evidence. The writ asks the Court to “set aside the findings 

and sanctions … and order no further administrative action.” (Pet. Brief ISO 

Writ 20:27-21:1.) The District opposes. The prayer for relief does not include a 

request that the Court reverse, set aside, or otherwise take action with respect to 

an expulsion or specific punishment.  

Preliminary Matters 

Request for Judicial Notice 

Doe’s RFJN is unopposed and judicial notice is appropriate. The RFJN is 

granted. 

District’s Objections to Doe’s Reply Brief 

The Court has reviewed the District’s objections to Doe’s reply brief. Largely, 

the objections are an unpermitted surreply brief masquerading as objections. The 

Court considers the material to which the District objects to be responsive to the 

points the District raised in its opposition papers. As such, that material is 

appropriately included in Doe’s reply brief, and the Court has considered it in 

reaching its decision. The objections are overruled. 

Legal Standard for Review of Evidence 

With respect to a review of the evidence, Doe appears to contend that the Court 

ought to apply the so-called “independent judgment” standard of review. (Pet. 

Brief ISO Writ 14:17-15:14; see generally M.N. v. Morgan Hill Unified Sch. 

Dist. (2018) 20 Cal.App.5th 607 (“Morgan”) at pp. 615-16.) However, that is 
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incorrect. In Morgan, apparently like in this case, the petitioner was expelled 

from school after the school district found he had committed a sexual battery. 

(Id. at pp. 612-13.) And somewhat like this case, the petitioner brought a writ 

under CCP section 1094.5 challenging his expulsion. The trial court was required 

to apply the “substantial evidence” standard of review to the writ, because the 

“constitutional right to free education does not encompass [the] right to 

attendance at school of pupil’s choice or the one geographically convenient to 

the parent.” (Morgan at p. 616 [internal quotations and citation omitted].) Even 

assuming Doe was expelled from school in this case (as will be seen, Doe’s 

actual expulsion does not appear to be the focus of the writ), that does not mean 

the independent judgment standard applies. 

Alternatively, Doe argues that the independent judgment standard applies 

because the District’s action “affects Petitioner’s vested fundamental right … to 

his good name, reputation, honor, and integrity.” (Pet. Brief ISO Writ 15:8-11.) 

The Court can locate no case where the fundamental right to good name, 

reputation, honor, and integrity required the application of the independent 

judgment standard in a school expulsion case, and Doe has not cited one. 

Meanwhile, Morgan appears to be directly on-point and controlling here. 

Accordingly, to the extent the Court is required to review evidence in this case, 

the Court will apply the “substantial evidence” standard of review. That means 

that the Court “will affirm the administrative decision if it is supported by 

substantial evidence from a review of the entire record, resolving all reasonable 

doubts in favor of the findings and decision.” (Morgan at p. 616.) The Court 

“must accept all evidence which supports the successful party, disregard the 

contrary evidence, and draw all reasonable inferences to uphold the 

administrative decision.” (Id. [internal quotation omitted].) Critically, “the 

testimony of a single witness, even that of a party, is sufficient to provide 

substantial evidence to support a finding of fact.” (Id. [quotation and citation 

omitted].) 

Analysis 

Hearing Requirement 

In his opening brief, Doe cites a litany of cases to support his argument that the 

District failed to provide him the required hearing: Doe v. Univ. of Southern 

Calif. (2016) 246 Cal.App.4th 221, Doe v. Regents of the Univ. of Calif. (2018) 

28 Cal.App.5th 44, Doe v. Univ. of Southern Calif. (2018) 29 Cal.App.5th 1212, 
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Doe v. Allee (2019) 30 Cal.App.5th 1036, and Knight v. South Orange Comm. 

Coll. Dist. (2021) 60 Cal.App.5th 854. 

As the District observes, those cases are post-secondary (i.e., collegiate) 

discipline cases. Indeed, by their own terms, the line of cases Doe cites are 

limited to that context: “[i]n the past five years, a string of California cases has 

hammered out the due process requirements for a postsecondary student 

(invariably male) accused of sexual assault or harassment of a female student.” 

(Knight v. South Orange Comm. Coll. Dist. (2021) 60 Cal.App.5th 854, 866 

[emphasis added].) 

The District takes the position in its opposition that because these cases deal with 

collegiate discipline, they have little—if any—applicability here. Doe argues on 

reply that these cases nonetheless apply because “[n]o California appellate legal 

authority distinguishes between the procedural protections that must be afforded” 

to high school students versus those that must be afforded to college students. 

That might be so, but Doe ignores a critical distinction that need not appear in a 

specific California appellate decision to control the analysis here: colleges are 

not bound by the statutory scheme (i.e., Education Code section 48900 et seq.) in 

place that governs the imposition of discipline in California public schools. (See, 

e.g., T.H. v. San Diego Unified Sch. Dist. (2004) 122 Cal.App.4th 1267, 1276 

[statutory scheme “establish[es] the exclusive grounds for which a student may 

be suspended or expelled.”].)  

The Court considers the absence of a similar statutory scheme setting out the due 

process requirements for college students to be the reason why “a string of 

California cases” was necessary to “hammer[] out the due process requirements 

for a postsecondary student … accused of sexual assault or harassment.” (Knight, 

supra, 60 Cal.App.5th at p. 866.) The Court agrees with the District. The cases 

identified above do not inform the analysis here. 

As the Court understands it, the process here can be broadly broken into two 

parts: the investigative phase and the discipline phase. First was the investigative 

phase, during which the District gathered facts and evidence and sought to 

understand if Doe engaged in any conduct that would warrant possible discipline 

under Education Code section 48900 et seq. Second was the discipline phase, 

which would begin when the relevant school official “determines that the pupil 

has committed any of the acts enumerated in Section 48900.” (Ed. Code § 

48918(a).) 
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Crucially, a live hearing is not required as part of the investigative process. (34 

C.F.R. § 106.45(6)(ii).)  

Education Code section 48918 does require a hearing—but only after the 

relevant school official “determines that the pupil has committed any of the acts 

enumerated in Section 48900.” (Ed. Code § 48918(a).) The remainder of section 

48918 provides extensive requirements for the hearing. 

The problem, for purposes of ruling on the instant writ petition, is that Doe 

complains about the District’s procedure before the relevant school official 

“determine[d] that [Doe] has committed any of the acts enumerated in Section 

48900.”  

That is, Doe complains about the District’s investigative process. While it 

appears undisputed that Doe eventually was expelled, Doe provides the Court no 

briefing about the District’s process following the expulsion recommendation—

and that is when a hearing would have been required. (Indeed, according to a 

document filed by Doe late in the day on July 26, 2022—well after the writ 

petition was filed, mere days before the hearing, and well after the Court began 

its work in preparing this tentative ruling, the expulsion hearing took place on 

June 6, 2022.)  

Perhaps stating the obvious, the Court cannot say that the District failed to afford 

Doe with the required hearing when the information the Court has been provided 

stops at precisely the point at which the District would have been required to 

provide the hearing. Put more simply, from the briefing and the administrative 

record before it, the Court has no idea what transpired after the expulsion 

recommendation was made. The document filed on July 26, 2022 provides 

limited information about the hearing, but the Court has not considered that 

information as part of its analysis here, for many reasons. First, the timing of 

Doe’s presentation of that information prejudices the District’s ability to respond 

meaningfully. Second, its timing prejudices the Court’s ability to consider it 

meaningfully. Third, the information presented does not appear relevant to the 

argument that the writ petition and briefing made, which is that Doe was not 

provided with a hearing during the Title IX process and that accordingly, the 

District’s process was problematic and writ relief is required. Fourth, Doe’s 

summary of the expulsion hearing is no substitute for an official transcript or 

other record of those proceedings. Fifth, the July 26 filing attempts to present 

facts to the Court that are outside the administrative record, without a motion to 
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augment the administrative record.  

Based on reading the reply brief, it appears that a hearing was conducted, but, 

with the exception of the July 26 filing, which the Court has addressed above, the 

Court’s knowledge stops there. Key questions remain unaddressed. How was it 

conducted? Did it meet the requirements of Education Code section 48918? The 

Court does not know, but if Doe believed that the District failed to comply with 

Education Code section 48918, or any other statutory provision or authority 

governing student discipline and expulsion, it was his burden to provide facts 

and legal authority to that effect to the Court. (Cf. Elizabeth D. v. Zolin (1993) 

21 Cal.App.4th 347, 354 [in a 1094.5 proceeding, it is the petitioner’s burden to 

provide a sufficient enough record to establish error].) Doe has failed to do that, 

other than in an improper eleventh hour submission. Instead, he has argued that 

the District’s investigative process failed to afford him a proper hearing. But 

there is no requirement that a school district investigating an accusation that a 

student committed an offense that would warrant suspension or expulsion 

provide a hearing during its investigation. (Cf. 34 C.F.R. § 106.45(6)(ii).) That 

requirement attaches at the point that the disciplinary process begins—at the 

point the relevant school official makes a determination that conduct warranting 

suspension or expulsion occurred, and makes a recommendation that discipline 

be imposed. (Ed. Code § 48918(a).) 

In his reply brief, Doe cites John A. v. San Bernardino Unified Sch. Dist. (1982) 

33 Cal.3d 301 for the proposition that live witness testimony, as opposed to 

written witness statements, is required for a decision to be reached. (Reply at 7.) 

John A. confirms the Court’s understanding of the process: “[t]he power to expel 

… is not placed in the school’s administrative officials but in the governing 

board. The principal recommends expulsion …, and thereafter a hearing is held 

… findings of fact must be made, and the officer or panel makes 

recommendations to the board.” (Id. at p. 307.) That is, John A. is discussing 

procedural protections afforded to students facing discipline at the hearing 

provided for in the Education Code. Nowhere does John A. say that such a 

hearing is required during the investigative phase, and the Court declines to read 

it in such a way. 

The reply brief then mentions, almost in passing, that the District excluded key 

witnesses from testifying. (Reply at 10:4-7.) But almost immediately, Doe then 

turns his focus back to the Title IX grievance process—the vehicle by which the 

District investigated the accusation against him. No meaningful argument or 
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authority is presented concerning the hearing Doe apparently received; the 

hearing that is required by the Education Code and the hearing that the Court 

would need to analyze to determine if the District met its obligation to provide 

Doe a hearing that complies with the Education Code. When Doe contends, on 

page 10 of his reply brief, “[t]here was nothing Petitioner could have possibly 

presented at his expulsion hearing to overcome the District’s findings and the 

mandatory expulsion sanction,” he misunderstands the process, as evidenced by 

the passage from John A. cited above. The hearing is the time when the hearing 

officer or administrative panel evaluates a recommendation of expulsion and 

determines if it is appropriate. Other than a scant two sentences in his reply brief, 

Doe has given the Court no information about the conduct of that hearing; 

certainly not enough argument, authority, or factual support to justify a finding 

that the hearing failed to meet the requirements of Education Code section 

48918. (See generally Elizabeth D., supra, 21 Cal.App.4th at p. 354; Weinberg v. 

Cedars-Sinai Medical Center (2004) 119 Cal.App.4th 1098, 1107 [without an 

adequate administrative record or other foundation on which to base a conclusion 

that the hearing was inadequate or improper, the Court must presume that the 

hearing afforded to Doe was adequate and proper].) 

The Court has reviewed the 753-page administrative record; it appears to end 

with the December 6, 2021 denial of Doe’s appeal of the investigative findings. 

Similar to the briefing, there is nothing in the administrative record that would 

permit the Court to conduct a meaningful analysis of the expulsion hearing Doe 

apparently received. Doe has not brought a motion to augment the administrative 

record. Doe has not indicated that the administrative record is incomplete or 

improper, or that the state of the administrative record has hampered his efforts 

in litigating this writ petition. 

Evidence 

Education Code section 48918, subdivisions (f), (g), and (h) discuss the evidence 

that may be adduced at an expulsion hearing, how the hearing must be recorded, 

and says that “findings of fact in support of expulsion” based “solely on the 

evidence adduced at the hearing” must be prepared. Doe does not challenge the 

evidence adduced at the expulsion hearing. Rather, Doe challenges the evidence 

that was gathered during the District’s investigation of the accusations against 

him. 

The Court cannot say that the evidence adduced at the expulsion hearing was 
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insufficient to sustain expulsion (by any standard), because the Court has no 

information concerning what evidence was adduced at any such hearing. All the 

Court has is Doe’s complaint that the evidence gathered during the investigation 

was problematic and insufficient. Even if that were true, it does not permit or 

require the Court to grant the relief sought. It was Doe’s burden to demonstrate 

that the evidence relied upon by the District to punish him was insufficient under 

the appropriate standard. Doe has failed to do that. 

To the extent the Court must review the evidence relied upon by the District in 

the Title IX process (to be clear, the Court believes it need only review evidence 

adduced at an expulsion hearing and subsequently relied upon to impose 

discipline on a student), the evidence meets the substantial evidence standard 

articulated above. The testimony of even a single witness—even a party like Jane 

Roe—is sufficient to sustain a factual finding. 

Conclusion 

Doe complains about the process employed by the District to investigate the 

accusations made against him. Essentially, the writ asks the Court to impose 

requirements during the investigation process—a hearing, and perhaps others, 

too—that do not find support in the law. The requirement that the District 

provide a hearing attaches after the investigation is complete. Doe has not 

provided the Court with facts, legal authority, or argument about the hearing 

sufficient for the Court to draw any conclusions about its sufficiency. Based on 

the record before it, the Court is in no position to say that Doe has carried his 

burden of demonstrating that the District denied him the hearing he was due. 

Similarly, because Doe complains about the evidence gathered during the 

investigation, rather than the evidence adduced at an expulsion hearing and/or 

the District’s reliance on it to expel him, the Court is in no position to say that 

Doe’s expulsion was not supported by substantial evidence. 

A word more about the July 26 filing. Arguably, information about the expulsion 

hearing could have belatedly been included in the administrative record pursuant 

to a duly-made motion to augment, because the expulsion hearing purportedly 

took place on June 6, 2022—well after the writ petition was filed and the 

administrative record was prepared and provided to the Court. But the problem 

(in addition to those identified and discussed above) with including or 

considering it here is that it is irrelevant to the argument Doe has made. The 

fundamental contention of the writ petition and the briefing Doe has presented to 
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the Court is not that the expulsion hearing was inadequate, improper, or non-

compliant with the requirements of Education Code section 48918. Indeed, given 

that the hearing took place after the writ petition and briefing were filed, it is 

impossible for it to be the case that Doe was challenging the sufficiency of the 

hearing in his writ petition or his briefing in support of that petition.  

Rather, Doe’s fundamental contention here is that he was entitled to a hearing 

much earlier in the process—during what the Court has termed the investigative 

phase. That is the contention the Court has addressed above. Given that, not only 

is information about the June 6 hearing belated and not part of the administrative 

record, it is irrelevant to the question Doe has presented for the Court’s analysis 

and determination: does the law require a hearing at any point during the Title IX 

process, and before Education Code section 48918 requires a hearing? The 

answer to that question; the question Doe has posed to the Court, is no.  

The writ petition is denied. 

The District’s Demurrer 

The Court is aware that also before it currently is the District’s demurrer to the 

currently-operative writ petition. Generally described, the demurrer argues that 

the individuals named in the petition have been improperly named, and that only 

the school district itself—i.e., the entity—should be a party here. In light of the 

Court’s ruling on the writ petition, the Court considers the demurrer to be moot. 

It is overruled on that basis. However, this ruling does not address the merits of 

the argument, and so is without prejudice to that argument being raised again, if 

it ever is appropriate to do so. 

 
 

  

    

 

 

 

 

 

14. 9:00 AM CASE 

NUMBER: 

 MSN22-0482 

CASE NAME:  SANTALUCIA VS. ALLSTATE 

 *HEARING ON MOTION IN RE:  TO STRIKE CLAIMANT'S 
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MEMORANDUM OF COSTS 

*TENTATIVE RULING:* 

 

The motion is dropped as premature. No judgement has been entered as yet. 

 
 

ADDON 

    

15. 9:00 AM CASE 

NUMBER: 

 MSC21-01692 

CASE NAME:  FHL WEB INC. VS JACK 

 HEARING ON DEMURRER TO:  PLAINTIFFS SECOND AMENDED 

COMPLAINT 

*TENTATIVE RULING:* 

 

Hearing advanced to 7/28/22 at 9:00 a.m. by stipulation.  

 
 

  


